Fax: 7325245889 



Jun 11 2004 11: 19 p. 09 



REMARKS 

Reconsideration of the captioned application is respectfully requested. 
The Office Action: 

(a) rejected claims 1, 3 - 15. and 17 - 23 under 35 USC §112, second 
paragraph, as indefinite: 

(b) rejected claims 1, 3 - 15, and 17 - 23 under 35 USC §1 03(a) as 
unpatentable over United Slates Patent No. 5,456,S51 to Liu ("Liu") or 
United States Patent No. 5,536.742 to Mason, fMason"), each in 
combination with United States Patent No. 4,209,449 to Mayhew 
("Mayhew"), United States Patent No. 5.648.34B (Tost "348"), by 
themselves or in combination; and 

(c) rejected claims 1. 3 - 15, and 17 - 23 under 35 USC §1 03(a) as 
unpatentable over Liu or Mason, each In combination with Mayhew or Post 
'348 by themselves or in combination, and further in combination with GB 
2256139 C'GB '139"). 

Claims 1. 3 - 15, and 17 - 23 remain pending in the application after entry of 
this Response. 

L The Rejection of Claims 1. 3 - 15, and 17 -23 under 
35 USC 51 12. Second Paragraph Should Be Withdrawn 

Claims 1, 3 - 15, and 17 -23 Stand rejected under 35 USC §112. second paragraph, as 
being indefinite. Applicants respectfully disagree for the reasons that follow. 

As stated in the Office Action. It is unclear as to what number y has. Secondly if x is 3, 
does that mean y is zero,..?*' 

Applicants respectfully submit that one skilled in the art would readily appreciate that y 
may be 0, 1 , or 2 given the disclosure that ^:+y = 3** and "x represents 1 , 2, or 3." In addition, in 
the event that y is 0. then the Office Action correctly found that there would not be a "(O-Na)" 
moiety In the structure. 

in view of the above* Applicants respectfully submit that the rejection of claims 1.3-15, 
and 17 - 23 under 35 USC §112, Second Paragraph, has been overcome and should be 
withdrawn. 
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IL The Rejection of Claims 1 , 3 - IS. and 17 - 23 under 35 USC §103(a) 
as Being Unpatentable Over Liu or Mason Over Post '348 or 
Mavhew Should Be Withdrawn 

Claims l, 2 - 1 5, and 17 - 23 stand rejected under 35 USC §1 03(a) as being 
unpatentable over Liu or Mason, in combination with Post '348 or Mayhew. Applicants 
respectfully disagree for the reasons that follow. 

First, Applicants respectfully wish to point out that a similar rejection over these 
references was previously made in the Office Action dated 1 IVlarch 2003, Not only did 
Applicants overcome this rejection based upon arguments made in their Response of 23 July 
2003, but also these claims were then subsequently found allowable in the Notice of Allowance 
dated 6 October 2003. 

As noted in Section 706.04 of the MPEP, "it is unusual to reject a previously allowed 
claim " and that "[g]reat car© should be exercised in authorizing such a rejection," Applicants 
respectfully submit that full faith and credit should be given to the Notice of Allowance dated 6 
October 2003, especially given the fact that this rejection is not based upon any new references. 
Therefore, Applicants respectfully submit that the rejection of claims 1.2-15, and 1 7 - 23 
must be withdrawn for these reasons. 

Secondly, Applicants further respectfully submit that these rejections have already been 
addressed and overcome with the following arguments: 

As stated In the Office Action, Liu and Mason neither disclose nor suggest the use of 
phospholipids. Therefore, Applicants further respectfully submit that Liu and Mason also fail to 
disclose or suggest the use of the particular antifungal amphoteric phospholipids having the 
specific structure set forth below: 
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as claimed In claim 1, claim 3, and daim 6. 

Post '323 fails to disclose or suggest the particular antifungal amphoteric phospholipid 
having the specific structure set forth above and claimed in claims 1 » 3 and 6. Therefore. 
Applicants respectfully submit that the composition that would result from combining the 
phospholipids of Post '323 with the antifungal containing compositions of Liu and Mason as 
proposed in the Office Action still would not meet the terms of claim 1. More specfflcally, the 
resulting combination would stilt lack the particular antifungal phospholipid having the structure 
set forth above as specifically claimed in claims 1 , 3, and 6. For example, the phospholipids of 
the Post references lack the acyl group present in the claimed phospholipid. 

As recognized in Post '348 itself, not all phospholipids are capable of exhibiting 
antimicrobial properties without also being extremely irritating to the skin. See Post '348, column 
1 , lines 23 - 51 . In fact, Mayhew fails to disclose or suggest whether or not the phosphate 
compounds disclosed therein exhibit antimicrobial properties. Therefore, absent any other 
disclosure or suggestion in the art, Applicants respectfully submit that one skilled in the art would 
not know that the particular phospholipid as claimed and set forth below 



would provide effective antifungal properties without the undesirable irritation properties when 
used in combination with the antifungal "Inhibiting fungal ergosterol biosynthesis" ingredient in a 
cleansing composition. 
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According the Office Action, "[t]he inclusion of a phospholipid... would have been 
obvious to one of ordinary sitill in the art since the secondary references clearly teach the 
excellent properties of the phospholipids." However, the secondary references neither disclose 
nor suggest that the particular phospholipid having the below structure: 




+ xcr 



possesses antifunoal properties . Therefore, one skilled in the art looKIng for an improved 
gntifunqal c leansing composition would not be motivated to consider the phospholipid cleansing 
compounds of Post '348 or Mayhew because the references neither disclose nor suggest the 
particular antifungal phospholipid having the below structure: 




and/or are silent about the antifungal properties of such a phospholipid. 
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In vfew of the above, Applicants respectfully submit that claim 1 , claim 3, and claim 6 
are patentable over Mason or Liu and further in combination with Fast *348 and Mayhew, and 
that the rejection of claim 1 and claim 6 under 35 USC §103{a) has been overcome and should 
be withdrawn. 

Claims 4-5, 14» and 19, which depend upon claim 1 and incorporate all its limitations 
therein, claims 10-23 which depend upon claim 3 and incorporate all Its limitations therein, and 
claims 7 ^ 13, 15, and 17 - 18 which depend upon claim 6 and incorporate all of its limitations 
therein, are likewise patentable over Mason or Liu and further in combination with Post '34B end 
Mayhew, and that the rejection of these daims under 35 USC S103{a) has also been overcome 
and should be withdrawn. 

In view of the fact that Applicants unexpectedly found that the claimed active Ingredients 
unexpectedly possessed a synergistic effect on the growth of M. furfur, Applicants respectfully 
submit that none of the cited references disclose or suggest the creation of a composition 
containing the claimed active ingredients in quantities producing "a mutual synergistic effect on 
the inhibition of the growth of Malassezia furfur as claimed in claim 4. 

Because none of the references disclosed the combination of the claimed antifungal 
with the claimed amphoteric phospholipid, let alone the above mentioned synergistic effect 
exhibited by such a combination, Applicants further respectfully submit that none of the prior art 
references disclose or suggest the percentage amount of each claimed component as set forth 
in claim 5. 

In addition, in view of the fact that none of the prior art references disclosed or 
suggested the claimed composition of claim 1, Applicants further respectfully submit that the 
process for making such a composition set forth In dgim 14 is also neither disclosed nor 
suggested in tiie prior art. 

In view of the cancellation of claims 2 and 16, the arguments set forth above for claim 1 , 
claim 3, and claim 6, and the additional arguments set forth above for the dependent daims. 
Applicants further respectfully submit that the rejection of claims 1 to 19 under 35 USC §1 03(a) 
has been overcome and should be withdrawn. 
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properties without also being extremely irritating to the skin. See Post '348. column 1, lines 23 - 
51. 

Therefore, because: 1) GB '139 fails to disclose or suggest the particular phospholipid 
claimed, let alone whether or no! such phospholipids have antimicrobial properties; 2) not ail 
phospholipids are capable of exhibiting antimicrobial properties without also being extremely 
irritating to the skin as expressly provided in Post *348; and 3) of the reasons set forth in Part 1. 
of this Response, Applicants respectfully submit that the rejection of claims 1,3-15, and 1 7 - 
23 over Liu or Mason, in combination with Post '348 or Mayhew, and further in combination with 
GB '139, has been overcome and should be withdrawn. 

Conclusion 

It is submitted that the foregoing amendments and remarks place the case in condition 
for altowance. A notice to that effect is earnestly solicited- 
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